Abstract
Introduction
The sanctity of human life is a fundamental human value recognised by all societies, their social institutions and legal systems. The medical profession is one such social institution which has been ethically charged with respecting and enhancing the value of life of all human beings. It is assumed that the ethics of protection or preservation of human life should be applied equally to all without discrimination. Healthcare interventions are intended to promote the health of human beings and thereby to protect human life.
Yet in the healthcare system's approach to disability, disabilityselective abortion is perceived as an acceptable health intervention. Laws, health policies, and healthcare programmes focus on the strategy of prevention of disability through prenatal diagnosis and disability-selective termination of pregnancy. Healthcare programmes related to prenatal care have routinised prenatal screening for foetuses with disabilities. The law has sanctioned its use and the subsequent termination of such foetuses. This unquestioned acceptance of disability-linked abortion shows that disability is seen as undesirable per se, and life with disability as not worth living. This diminishes the value of persons with disabilities by presenting the prevention of their birth as a justifiable healthcare intervention.
This strategy is contrary to ethical and legal principles that recognise the value of every human life as equal, including the life of persons with disabilities. In particular, the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) recognises the inherent human dignity and the right to life of persons with disabilities.
Background
The principle of the sanctity of life has been asserted in legal decisions relating to claims for damages for 'wrongful life' and 'wrongful birth' . In both cases, the cause of action arises because the birth of a disabled child could not be prevented because the medical professional was negligent in failing to inform the parent of the presence of genetic disabilities of the foetus, thereby denying the option of seeking an abortion. These claims were in accord with both prevailing health intervention policies and the law that permits disability-selective abortion.
Sanctity of life or value of human life
Sanctity of life refers to the intrinsic value of human life. Philosophical writings introduce two approaches to this concept. The first views sanctity of life as a God-given value, one that is external to man (1) . The other derives the sanctity of life from experiential or psychological foundations internal to man (2) . According to the philosopher John Keown, each human life is sacred or inviolable, and therefore has intrinsic worth (3). He also proposes 'vitalism' as an integral doctrine of sanctity of life. Vitalism holds that human life is an absolute moral value and considers it wrong to shorten the life of a human being or to fail to preserve it. It also holds that life should be preserved no matter what the cost and the suffering caused.
The 'duty of care' principle of medical professionals towards their patients implies a recognition of the value of human life. In the case of the law, the universal recognition of the right to life and the prohibition of intentional taking away of one's life are based on the principle of sanctity of life, and are expressed in international conventions on human rights. Article 2(1) of the European Convention on Human Rights, for example, provides:
Everyone's right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law (4: Section 1, Article 2, 1).
The principle of sanctity of life prohibits the unjustified taking of human life (5) . Human life is regarded by the law as both sacred and precious, and every nation has an interest in the preservation of life which prevails over all other interests (6) . This principle is non-discriminatory in the sense that every human life is valuable, regardless of social category, ability or disability since each person's life is of equal value in law. It is this principle which operates as the determinative factor in prenatal legal actions such as wrongful life and wrongful birth.
Wrongful life claims
The sanctity of life principle has been bestowed with legal recognition in wrongful life claims cases. A wrongful life claim is a tort action by a disabled child against the medical professional who failed to warn of the unborn child's disability, and thereby denied the mother the choice of abortion. Wrongful life cases fall within the ordinary medical malpractice paradigm when a doctor fails to comply with a professional standard of care, resulting in pain, suffering, and unplanned costs (7) . In such claims, the disabled child asserts that, but for the negligent behaviour of the doctor, s/he would not be in existence, and hence would not be suffering pain and impairment associated with her disability. The cause of action in such claims is the failure of the doctor to diagnose the presence of a foetal abnormality. The operable injury would be the disabled life. The plaintiff or the disabled child would argue that non-existence would be preferable to life with disabilities. The disabled child herself has to deny her dignity by arguing that she would have been better off not to have been born.
Courts and legislations are reluctant to accept this lifediminishing contention. Consequently, nearly all western jurisdictions have categorically denied wrongful life claims on considerations of the sanctity of life, and the impossibility of comparing a disabled life with non-existence. The courts' rejection has also been influenced by other policy considerations. For one, such claims devalue the lives of disabled people, and encourage discriminatory treatment of persons with disabilities. Further, there can be disagreement on whether the disability is of a severity that merited the advice of abortion (8) .
The above concerns have been voiced by courts in various jurisdictions whilst rejecting claims of wrongful life actions. Nations have enacted legislations providing for prohibition of wrongful life actions, in recognition of the value of human life. The widespread hostility to wrongful life claims can be ascertained from the following examples of case law emanating from courts across jurisdictions.
United States
The United States judiciary holds that a child born with congenital disabilities cannot claim damages from the medical professional whose negligence resulted in his birth. This was laid down by the Supreme Court of New Jersey in Gleitman v. Cosgrove in 1967 (9). In that case, a pregnant woman informed her obstetrician that she had suffered from rubella during the first month of her pregnancy. The doctor assured her that this would not affect her foetus although he knew that 20 per cent of foetuses exposed to the virus during the first trimester would be born disabled. The woman consequently gave birth to a child who suffered from vision, hearing, and speech disabilities. The lawyer for the child alleged that the "injury" caused by the physician's negligence was "be [ing] born to suffer with an impaired body," since the child's mother would have aborted him had she been fully apprised of his impairments (9). Concluding that it was "logically impossible" to "measure the difference between his life with defects against the utter void of nonexistence," the court rejected the claim as not cognisable at law (9). Ultimately, the court in Gleitman refused to recognise the claim for wrongful birth or wrongful life because of the "countervailing public policy supporting the preciousness of human life" (9).
In Becker v. Swartz (10), a similar case, the court stated:
The action was fundamentally flawed, primarily because the infant plaintiff could not be shown to have suffered a legally cognizable injury in the absence of a corresponding right to "be born as a whole, functional human being."
Many states in the US have denied wrongful life claims following Gleitman (11) . Several state legislatures have explicitly barred wrongful life claims (12) . Some statutes provide that there shall be no cause of action based on the claim that, but for the conduct of another, the claimant "would not have been conceived or, once conceived, would not have been permitted to have been born alive" (13) . Many courts have reasoned that a life burdened with defects is better than no life at all; thus the plaintiff child suffered no legally cognisable injury in being born (14). Except three state jurisdictions, courts in the US have consistently rejected wrongful life claims citing the value of life principle and the above mentioned policy concerns of diminishing the value of disabled life.
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United Kingdom
The seminal English decision of McKay v Essex Area Health Authority in 1982 laid the foundation for the wrongful life claim and its rejection. In McKay, a pregnant woman infected with rubella was unaware of the risk because the defendant's laboratory failed to diagnose her illness through blood tests. She gave birth to a girl with a disability. The girl filed a wrongful life action against her mother's doctor. The Court of Appeal unanimously rejected the child's action for wrongful life (15).
In 1976, following the recommendations of the Law Commission, the British Parliament enacted the Congenital Disabilities (Civil Liability) Act (16). The Act stipulates that a child born with disabilities attributable to another person's fault may claim damages from that person. The Act explicitly limits the liability of medical practitioners for prenatal injuries. Section 1 (6) of the Act states:
Liability to the child under this section may be treated as having been excluded or limited by contract made with the parent affected, to the same extent and subject to the same restrictions as liability in the parent's own case; and a contract term which could have been set up by the defendant in an action by the parent, so as to exclude or limit his liability to him or her, operates in the defendant's favour to the same, but no greater, extent in an action under this section by the child.
France
In 1996, the Supreme Court for civil and criminal matters quite surprisingly allowed recovery for a wrongful life claim. In Perruche, the court allowed the wrongful life claim of a boy born with severe mental illness and physical disabilities (17). The contention was that the medical personnel were negligent in incorrectly informing the boy's mother that she did not have rubella during pregnancy. The error resulted from the combined negligence of her physician and the laboratory that examined her blood. The Court held that:
Since the faults of the doctor and the laboratory committed in the performance of their contracts with the mother had prevented her from exercising her choice to abort a severely handicapped child, the latter could claim compensation for the loss resulting from the handicap and caused by the faults.
However, this French revolution was short lived. The court's rulings sparked intense criticism from two different directions. First, disabled people claimed that the court treated their lives as inferior to nonexistence. Second, gynaecologists, obstetricians, and ultra-sonographers argued that those rulings induced them to recommend an abortion even where the foetus had a low probability of congenital disability. These reactions resulted in a legislative response and on January 10, 2002, the National Assembly adopted a bill whereby no person might claim that he or she was damaged by being born (18) . The Act placed France in line with the majority of western jurisdictions.
Australia
A wrongful life claim was first considered by an Australian court in Harriton v Stephens (19) and Waller v James in 2002 (20).
In Harriton, the plaintiff's disabilities resulted from her mother's exposure to rubella during pregnancy. In Waller, the plaintiff's disabilities resulted from a genetic blood clotting disorder. In both cases, the plaintiffs owed their very existence to the doctor's conduct. The cause of action was the negligence of the doctors in not informing the parents about the risk of congenital disability. In both cases, the plaintiffs contended that the defendant owed a duty of care to diagnose the mother's illness and to advise the mother that the only way to prevent the serious congenital disabilities was to terminate the pregnancy. The court held that the defendant did not have this duty. First, establishing damage in wrongful life cases would require an impossible comparison between existence and non-existence. Second, the recognition of wrongful life actions would be contrary to sound legal policies (21) of equality and non-discrimination. The court also raised policy concerns about: the 'risk of a parent being sued by the child' for wrongful Indian Journal of Medical Ethics Vol VIII No 4 October -December 2011 [ 225 ] life; devaluing the lives of the disabled; the possibility of claims for trivial disabilities; differential treatment of the disabled; and infringement of the principle that the killing of disabled and non-disabled people is equally culpable (22) .
These case laws encapsulate the absolute preference for life in wrongful life claims which has been derived from the general principle of sanctity of life. The rejection of wrongful life claims on the ground that they diminish the value of a life with disability also implies the recognition of the value of life of persons with disability. The fact that many courts and legislatures have persistently refused to recognise these actions suggests that there are lingering concerns about the impact of these actions on the community of people with disabilities. But the very existence of wrongful life claims, along with wrongful birth claims, demonstrates the way in which disability is treated by society. The same is true of the formulation of policies and laws that discriminate against one section of people, despite the recognition of the general principle of sanctity of life of all human beings.
Wrongful birth claims and wrongful life claims
Wrongful birth claims are the claims brought by the parents of a child against the negligence of the medical professional who did not inform the parents of the risk or presence of deformities in the foetus, and thus did not offer them the choice of abortion. In wrongful birth claims, the injury identified is the "denial of parental autonomy" or the "lost choice" -they could not exercise the choice of aborting of a foetus on grounds of disability.
The case law discussed in the earlier part regarding wrongful life actions were brought along with wrongful birth claims by the parents. Here, contrary to wrongful life claims, courts have accepted claims for wrongful birth. The courts have allowed such claims on rationales such as deterring negligence in genetic testing, preserving parental autonomy, and compensating parents for medical expenses associated with disability. Wrongful birth as a cause of action was not popular (23) until Roe v. Wade was decided (24). In Roe's case the US Supreme Court recognised the reproductive choice of women to decide whether or not to continue the pregnancy.
It is ironical that many courts have recognised wrongful birth claims whilst rejecting wrongful life claims. Wrongful life is controversial because it identifies the impaired child's life as the operable injury, a concept contrary to many deeply held beliefs in society. Wrongful birth, on the other hand, seems significantly more appealing because the identified injury is the parents' lost choice over the future of the pregnancy. The "lost choice" is the label in wrongful birth cases, and a "life with disability" is the label in wrongful life claims.
Disability prevention through prenatal diagnosis and abortion
Prevention is considered preferable to the treatment of disease. This approach is also used for disability which is considered undesirable by society. In the context of disability, this involves strategies to prevent conception of a disabled individual, as well as screening for disability before it becomes manifest, including by identifying disability prenatally, or by early identification of disabling conditions followed by appropriate medical intervention to minimise the development of disability and the risk of related complications. Other strategies encompass the actions taken after the occurrence of disability to prevent complications of disability and restore functionality.
Selective abortion is a major prevention strategy in the context of disability. Relevant laws, policies and medical programmes support disability-selective abortion for this purpose. This practice implies that people with disabilities should not be welcomed into the family or the world (25) . This also suggests that abortion is the morally correct choice when a foetus is diagnosed with disability. Health professionals and policy makers may hold that prenatal testing followed by pregnancy termination if the foetus is diagnosed with disability promotes public health. For them disability-selective abortion is simply one more legitimate method of averting disability in the world (25) . Thus advanced medical technologies and related health policies, along with legitimisation of abortion, try to prevent disability by preventing such births.
All the countries where claims for wrongful life and wrongful birth have been filed have affordable diagnostic techniques and permit abortion. For instance both Britain and France allow abortions on the ground that 'the foetus is handicapped in some way' . In Great Britain the Abortion Act1967, legalises the termination of pregnancy where there is a substantial risk that if the child were born it would suffer from such physical or mental abnormalities as to be seriously handicapped (26 Section 1(1) (b)). In France, terminations of pregnancy were first legalised by the Abortion Act, 1975, the provisions of which are now found in the code of public health (27) .
Technological advances have made it easy to identify serious problems at an earlier stage of pregnancy. The first scan at 11-13 weeks can pick up more than 50 per cent of structural abnormalities, screen for Downs syndrome and identify multiple pregnancies (28) . Parents (supported by society) are anxious to find out if the child has birth defects and may request termination even for curable defects. Such perceptions arise due to the low threshold of acceptance of even the most minor deviation from what is viewed as normal, and the great desire for a 'perfect' child. This mindset has been promoted by law and medicine. This seems contradictory: both medicine and law on the one hand uphold the ethical principle of sanctity of life, but on the other hand, permit the use of technologies to select foetuses with disabilities to terminate them, which results in discrimination against the life of persons with disabilities.
Prenatal technologies and abortion in India
Though wrongful life and wrongful birth claims have not so far been brought before Indian courts, disability-linked abortions are explicitly permitted by law. The Medical Termination of Pregnancy Act, 1971, and the Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act 1994, are the two Indian laws that permit the detection of disability and abortion of foetuses diagnosed with disability. 2 The MTP Act permits abortion within 20 weeks of the pregnancy on the ground of saving the life of the mother or preventing the birth of an abnormal (in terms of physical and mental health) child (29 Section 3(2)(ii)). The PNDT Act permits the use of prenatal technologies to detect chromosomal abnormalities, genetic metabolic diseases, haemoglobinopathies, sex-linked genetic diseases and congenital anomalies. A careful reading of the PNDT Act shows that while selection on the grounds of sex is unambiguously banned, it legitimises selection on the basis of disability (30) . Thus the PNDT Act and the MTP Act together provide a legal framework to use pre-natal tests to detect foetal abnormalities and terminate pregnancies of foetuses with disabilities. These laws are used within policies and programmes that prescribe abortion as a solution when prenatal testing reveals a birth anomaly.
In this context, it would be appropriate to describe the implications of the UNCRPD on the value of the life of persons with disabilities.
The implications of UNCRPD on the value of disabled life
The United Nations Convention on the Rights of Persons with Disabilities (UNCRPD), together with its Optional Protocol, was adopted on December 13, 2006 and came into force as international human rights law on May 3, 2008. As the first human rights convention adopted in the 21 st century, the UNCRPD seeks to protect the rights of all persons with disabilities. It treats the life of persons with disabilities as equally valuable to that of any other human being. The Convention makes a paradigm shift from current approaches to disability. It is a shift from a model in which persons with disabilities are treated as objects of medical treatment, charity and social protection, to one in which persons with disabilities are recognised as having a standing which is accountable in the human rights arena.
The UNCRPD provides a wide range of basic rights to persons with disabilities. It recognises the inherent human dignity of all human beings. Along with equality and non-discrimination as the general principles informing the Convention, Article 3 provides for dignity, individual autonomy, full and active participation and inclusion, respect for difference, and accessibility. Article 5 of the Convention explicitly addresses the right to equality and non-discrimination. This article embraces both formal and substantive approaches to equality. The formal approach recognises that all are equal before the law. The substantive approach specifically prohibits discrimination on the basis of disability. The Convention also asserts the right to life, freedom from torture or cruel, inhuman or degrading treatment or punishment, freedom from exploitation, violence and abuse, protecting the integrity of persons, and respect for privacy.
The right to life and right to health provided under the Convention are catalysts to achieve the human rights paradigm. Article 10 of the Convention states:
State Parties reaffirm that every human being has the inherent right to life and shall take all necessary measures to ensure its effective enjoyment by persons with disabilities on an equal basis with others.
The term 'reaffirm and shall recognise' have been used to strengthen the text and to make it clear that 'right to life' includes the 'right to survive' . The right to life was included in the Convention mainly in view of the stereotypes prevailing in society against a life with disability.
Article 25 of the Convention states:
State parties recognize that persons with disabilities have the right to enjoyment of the highest attainable standard of health without the discrimination on the basis of disability.
It further provides for right of access for persons with disabilities for gender-sensitive, equal and non-discriminating health services. The reference to reproductive health in Article 25 (a) of the Convention is crucial as this concerns the international legitimisation of abortion. The Convention envisages prevention under the right to health as minimising further disabilities of persons with disabilities.
The Convention accords unequivocal rights to life, inherent dignity, equality and non-discrimination to the life of persons with disabilities, the same rights enjoyed by other human beings.
In the wake of the UNCRPD, is making disability-selective abortion a preventive strategy for disability ethically and legally justifiable? Does it not devalue the lives of persons with disabilities?
Disability-selective abortions devalue the lives of persons with disability
The medical profession has been ethically charged to respect and enhance the value of life of all human beings. Ending a life is not a function of medical science, as a mode to prevent any disease. Yet, selectively preventing the birth of disabled foetuses is an approved medical mode for preventing disability. This strategy does not prevent or treat disability in an existing human being or in a foetus.
Advanced medical technologies are being utilised, not to maximise the lives of persons with disabilities, but to prevent the birth of disabled people by medically terminating foetuses diagnosed with disability.
While medical technology has made it possible to detect problems in the foetus; it has also made it possible to treat such problems in the womb. For instance, foetal therapy is an advancing medical field that aims to prevent disability through the diagnosis and treatment of problems in utero. Though foetal care is still in its nascent stage, it is possible to make efforts to develop the field to treat the problems of foetuses. However, medical professionals justify termination of pregnancy for severe anomalies, because they consider non-treatable defects as lethal.
The right to disability-selective abortion is justified as it enables women to exercise their reproductive choice. However, this raises the ethical question of discrimination as this choice is not extended to choosing a particular sex. This unproblematic acceptance of disability-linked abortions shows that disability (unlike gender/sex) is seen as undesirable per se and life with disability as not worth living. The existing principles, policies and law diminish the value of persons with disabilities by presenting the prevention of their birth as a justified healthcare intervention.
This challenges the ethics of sanctity of life of persons with disabilities. It also infringes upon the right to life and right to health of persons with disabilities as accorded by the UNCRPD. This type of prevention is an explicit form of denial of the right to live to persons with disabilities. The right to health envisaged under the UNCRPD mandates States to spend resources to minimise further disabilities of persons with disabilities. But the health policy promoting prevention through disabilityselective abortion diverts resources from minimising disability to diagnosing disability and terminating it. Resources and technologies are used not to empower the lives of persons with disabilities, but to diminish their value by denying them the right to life. Preventing the birth of an individual with a disease is morally different from preventing a disease. It sends the message that persons with disabilities are not entitled to the rights to life and equality and implies that the lives of persons with disabilities are not worth living.
Conclusion
Human life possesses inherent value as recognised by law and ethics. The medical profession is responsible for promoting health and curing disease. Healthcare interventions promoting disability-selective abortion diminish the value of persons with disabilities. If the courts are of the view that a disabled child is not entitled to any compensation for his/her life with disability, as disability does not cause any harm to human life, then the selective killing of a foetus with disability is legally unjustifiable.
As prenatal diagnosis followed by disability-selective abortions is viewed as a legitimate medical and public health practice, there is an acknowledgement that the characteristic of disability is not desirable. If public health espouses the goals of social justice and equality for people with disabilities, it should reconsider whether it is ethically correct to promote this practice.
All other medical conditions or diseases are addressed with health interventions aimed at reducing the impact of, or treating, the condition. This approach is adopted even in relation to incurable diseases. Interventions which reflect the preference for perfect bodies and minds offend the dignity of people living with various kinds of disabilities. Moreover, when abortion is promoted for one particular group to eliminate characteristics they receive in the natural lottery, this results in apparent discrimination.
This discrimination challenges ethics, especially when based on wrong assumptions or information of disability.
The medical profession will agree that it is not possible to make a 100 per cent prediction of the presence of disability. This uncertainty makes prevention through medical termination unethical and unjustifiable. The case of Niketa Mehta (31) illustrates the uncertainty of medical opinion as to the extent of disability. In this Indian case, Niketa Mehta was 26 weeks pregnant when her doctor diagnosed the foetus as having a congenital heart block. Since Ms Mehta's pregnancy had crossed the legally permitted time limit of 20 weeks under the Medical Termination of Pregnancy Act, 1971, the petitioners (Mr and Mrs Mehta and the doctor) approached the Bombay High Court seeking judicial interference in the specific provisions of the MTP Act in order to permit medical termination. The Court appointed a committee of doctors to submit a report, based on which it concluded: ".... taking into consideration the opinion expressed by the doctors' committee from J J Group of Hospitals as well as the two-expert committee of doctors constituted by the petitioners themselves, there is no categorical opinion before us from the medical experts to the effect that 'if the child were born, it would suffer from physical or mental abnormalities as to be seriously handicapped.' Apart from the fact that already the period of 26 weeks of pregnancy has passed, even the requirements of the provisions of law under Section 3(2)(ii) read with Section 3(2)(b) are not satisfied. In other words, even if the petitioners were to approach this Court before the expiry of 20 weeks of pregnancy, based on the medical opinion placed before us, it would not have been possible for this Court to issue direction for exercise of right in terms of Section 3 of the said Act."
It is clear that apart from the lack of power to legislate, the court has been driven by the fact of contradictory and uncertain medical opinions, to reject medical termination.
At this juncture, it is important to state that not all disability is preventable, and also that many disabilities are acquired during the course of one's lifetime. Is it not more desirable that the medical profession learns how to deal with diverse human minds and bodies? Is it not more desirable to give to humans the best kind of life with the kinds of minds and bodies they possess than chasing the mirage of the perfect mind and body? Is it not possible to accept disability as an integral part of the human condition?
Such policies and programmes also do not take into account the fulfilled lives lived by persons with disabilities. If disability is accepted as an integral part of the human condition as stated by the UNCRPD, policy makers can focus on planning for a society which would accommodate disabilities, as we do for many other human conditions. Then resources can be allocated for building a just society rather than being expended on waging a losing battle.
It is important that professionals learn much more than they know at present about a life with disability, in order to disseminate correct information to prospective parents and society at large. Practitioners and policy makers should allocate resources to changing social attitudes so that disability is accepted as an integral part of the human condition. If professionals recognise, respect, and affirm disability as part of the human condition, it would be easier to incorporate disability into the familial and social landscape. Disability would be one more aspect of human diversity. Disability-linked abortions need a re-examination because they impede the social acceptance of persons with disabilities. The UNCRPD has provided an opportunity to the medical profession and the policy makers to make this ethical-social choice. 
